STATE OF INDIANA ) BEFORE THE INDIANA
) SS:
COUNTY OF MARION ) COMMISSIONER OF INSURANCE

IN THE MATTER OF: - WARRANT NUMBER: IDOI-MC07- 0627-041
Midwest Insurance Group, Inc. )

- a Risk Retention Group )
14362 N. Frank Lloyd Wright Blvd. ) F I LE @
Suite 1000 ) o
Scottsdale, Arizona 85260 ) JUL ¢ SRVIRD:

)
NAIC ID: 11999 ) STATE OF 17 4NA
| ) DEPT. OF #¢5LRANCE
Market Conduct Examination )
AMENDED FINAL ORDER

This Amended Final Order is filed pursuant to Ind. Code § 27-1-3.1-12 and results from
the State of Indiana Insurance Commissioner’s (hereinafter referred to as “Commissioner”)
consideration and review of the examination report and all written submissions and rebuttals
regarding the market conduct examination of Midwest Insurance Group,v Incorporated, a Risk
Retention Group (“Midwest™), a foreign risk retention group authorized to conduct business in
the State of Indiana during all relevant times herein.

Based upon the foregoing, the Commissioner now makes the following Findings of Fact,
Conclusions of Law, and Amended Final Order.

FINDINGS OF FACT

1. The Indiana Department of Insurance executed an examination warrant to
examine Midwest. (“Examination Warrant;” attached hereto as “Exhibit 1”). The examination
warrant appointed an independent examiner to review Midwest’s Patient’s Compensation Fund
(“PCF”) surcharge contributions and instructed that the scope of the examination would include

a review of all policies written between September 1, 2004, and September 30, 2006.



2. On December 12, 2008, the Consumer Protection Unit of the Iﬁdiana Department
of Insurance (“Department”) received the verified réport of the examiner in this market conduct
examination. (“Report;” attached hereto as “Exhibit 2” and incorporated by reference herein).
The Report was forwarded to Midwest on January 8, 2009, affording Midwest a reasonable
opportunity to make a written submission or rebuttal with respect to all matters contained in the
Report.

3. On February 19, 2009, Midwest filed its written rebuttal (“Midwest Rebuttal;”
attached hereto as “Exhibit 3” and incorporated by reference herein) with the Department.

4. The findings of the Report are as follows:

a. Midwest underwrote a long-term care program administered by Caitlin
Morgan Insurance Services for professional and general liability coverage. (Report p. 1).

b. The examiners examined the surcharges remitted to the PCF by Midwest
on policies written between September 1, 2004 and September 30, 2006 totaling one
million nine hundred thousand dollars ($1,900,000.00). (Report p. 8).

c. Midwest did not include several items as part of the general and
professional liability premium when calculating the appropriate PCF surcharge amount.
(Report p. 8).

d. Midwest appliked a proportionality ratio factor of ten percent to fifteen
percent (10% - 15%) to premiums received for professional liability coverage and a ratio
factor of eighty five percent to ninety percent (85% - 90%) for general liability coverage
in determining the surcharge submission to the PCF. (Report p. 10).

€. Midwest failed to apply a proportionality ratio factor of ninety percent

(90%) to premiums received for professional liability coverage. (Report. P. 10).
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f. Because of the inappropriate proportionality factor, the surcharges
remitted by Midwest have fallen short of the amounts that should have been remitted by
approximately ten million dollars ($10,000,000.00). (Report p- 8).

5. Midwest’s Rebuttal disputes that it should have applied a ratio factor of ninety
percent (90%) to premiums received for professional liability coverage, and asserts that its risk to
the PCF did not exceed the surcharge remitted. (Rebuttal p. 1, §3). The Commissioner finds this
argument unpersuasive.

6. The findings of the Report demonstrate that Midwest poses an immediate
financial risk to the PCF in that they have remitted insufficient surcharge amounts to the PCF.

7. Midwest’s 2007 and 2008 Annual Statements (“Exhibit 4” & “Exhibit 5,”
respectively; attached and incorporated hereto), reflect that Midwesf does not have enough assets
reinsured with, an insurer, including amounts owed to the Department under this Amended Final
Order, as required by 760 IAC 1-21-2.5(b), or is otherwise in a hazardous financial condition as
that term is defined by Ind. Code § 27-7-10-4. Midwest’s 2007 annual statement reports
$1,533,196.00 in surplus, and Midwest’s 2008 annual statement reports $1,417,828.00 in
surplus.

8. On June 2, 2009, Commissioner Atterholt issued a Final Order on the Report
(attached as “Eghibit 6).

9. Midwest, with agreement of the Department, moved to Stay the June 2, 2009,
Final Order for the purpose of exploring an agreement resolving the issues raised in this matter.

10.  On June 17, 2009, Commissioner James Atterholt granted an Order (“Exhibit 7”

attached and incorporated hereto) staying the effect of the June 2, 2009, Final Order.
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11. The Parties have been unable to reach a settlement acceptable to the

Commissioner.

12. Midwest is aware of and understands its various rights in connection with the
examination and Report, including the right to counsel, notice and appeal under Ind. Code §§ 27-

1-3.1-10, 27-1-3.1-11, and 27-1-1-3.1-12. (“Department January 8, 2009 Letter” attached hereto

as “Exhibit 8”).

CONCLUSIONS OF LAW

1. The Commissioner is a duly authorized and appointed official of the State of
Indiana, having authority and responsibility for the enforcement of the insurance laws of this
State.

2. The Commissioner has jurisdiction over this matter. Ind. Code §§ 27-1-1-1; 27-1-
3.1 et seq.; 760 IAC 1-21-2.5(b).

3. The market conduct examination of Midwest was held in accordance with Indiana
law. Ind. Code § 27-1-3.1 et seq.

4. The Commissioner may adopt the Report with or without modifications. Ind.
Code § 27-1-3.1-11(1).

5. Midwest is responsible for contributing annual surcharges to the PCF for
participating health care providers. Ind. Code § 34-18-6 et seq.

6. At the times subject to examination, the financial responsibility of Midwest’s
insured health care providers was based upon a percentage of the premiums paid by a health care

provider to Midwest for medical professional malpractice liability insurance.
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7. The surcharge remitted to the PCF on behalf of providers of long-term care for
professional liability coverage should be calculated at: (a) one hundred percent (100%) of the
cost of the primary premium until April 17, 2005, and (b) one hundred ten percent (110%) from
April 17, 2005 to March 4, 2007, for the provider. 760 IAC § 1-21-8(a).

8. The surcharge set by the Commissionér may not exceed the risk posed to the PCF.
Ind. Code § 34-18-5-1(d).

9. The surcharge risk determination is Based upon an actuarial program used or
created by the Department. Ind. Code § 34-18-5-2(a).

10.  The surcharges remitted by Midwest have fallen short of the amounts that should
have been remitted by approximately ten million dollars ($10,000,000.00) which is a violation of
760 IAC § 1-21-8(a).

11. Midwest’s continued operation in a hazardous financial condition is a prohibited
act pursuant to Ind. Code § 27-7-10-19.

12. The Commissioner has the authority to order Midwest to take any action the
Commissioner considers necessary and appropriate because the report reveals that Midwest is
operating in violation of Indiana law. Ind. Code § 27-1-3.1-11(b).

13. The Findings of Fact and Conclusions of Law made pursuant to an examination
are prima facie evidence in any regulatory action. Ind. Code § 27-1-3.1-9(e).

14.  Any order issued pursuant to Ind. Code §§ 27-1-3.1 et seq. is a final
administrative decision which is appealable under Ind. Code §§ 4-21.5-5 et seq.

15.  The Commissioner may issue an order to the board of directors of Midwest

directing the restoration of impairment to the capital or the surplus funds because Midwest’s
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capital or surplus funds are impaired or reduced below the amount required by law. Ind. Code §
27-1-3-19(a).

16.  The Commissioner may issue an order to the board of directors of Midwest
directing that Midwest discontinue all unauthorized and unsafe practices because Midwest’s
assets and surplus are insufficient to cover all potential liabilities which is an unauthorized and
unsafe business practice. Ind. Code § 27-1-3-19(a).

17.  Findings of Fact that can be adopted as Conclusions of Law are hereby
incorporated as such.

ORDER

IT IS THEREFORE ORDERED by the Commissioner of Insurance:

1. The Report of the examiner, along with the Rebuttal, shall be and are hereby
adopted as filed and incorporated herein.

2. Midwest shall immediately remit the sum of ten million dollars ($10,000,000.00)
to the Indiana Department of Insurance.

3. Midwest shall immediately restore any and all impairment to its capital or surplus
funds.

4, Effective August 6, 2009, Midwest shall cease writing all business in the state of
Indiana until such capital or surplus has been restored, or otherwise surrender its rights to
conduct business in the State of Indiana. Proof of restoration of capital and surplus must be
submitted to the Department prior to Midwest resuming the writing of all business.

5. Pursuant to Ind. Code § 27-1-3.1-11, failure to comply with the terms of this
Amended Final Order may subject Midwest to further legal and/or administrative action which

could include revocation of its authority to conduct business in the State of Indiana.
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6. This Amended Order is a Final Order subject to judicial review pursuant to Ind.

Code § 4-21.5-5.

ALL OF WHICH IS ORDERED THIS ¢ DAY OF % , 2009.

o (15

Carol Cutter, Commissioner of Insurance

Distribution to:

J. Mark McKinzie, Attorney for Midwest Insurance Group, Inc., a RRG Riley Bennett & Egloff,
Fourth Floor, 141 E. Washington Street Indianapolis, IN 46204 -

Debra M. Webb, Attorney Consumer Protection Unit, Indiana Department of Insurance
311 W. Washington Street, Suite 300 Indianapolis, IN 46204

Bryce Bennett, Riley Bennett & Egloff, Fourth Floor, 141 E. Washington Street Indianapolis, IN
46204

Christopher Murray, President of Midwest Insurance Group, Inc., a RRG, 14362 N. Frank Lloyd
Wright, Blvd, Suite 1000, Scottsdale, AZ 85260

Christopher Murray, President of Midwest Insurance Group, Inc., a RRG, 11555 North Meridian
Street, Suite 100, Carmel, IN 46032
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STATE OF INDIANA ) BEFORE THE INDIANA
) SS:
COUNTY OF MARION ) COMMISSIONER OF INSURANCE
IN THE MATTER OF: WARRANT NUMBER: IDOI-MC07-0627-041

Midwest Insurance Group, Inc.

a Risk Retention Group
14362 N. Frank Lloyd Wright Blvd.
Suite 1000
Scottsdale, Arizona 85260

JUL 02 2009

STATE OF INDIANA

NAIC ID: 11999
DEPT. OF INSURANCE

Market Conduct Examination

ORDER VACATING JUNE 2, 2009 FINAL ORDER

The Parties having moved the Commissioner to vacate the Final Order in this matter
dated June 2, 2009, and the Commissioner, having examined said Motion and being duly advised
in the premises, now finds that said Motion is meritorious and should be GRANTED.

IT IS, THEREFORE, ORDERED that the June 2, 2009, Final Order in this matter is

bt lst—

Carol Cutter
Commissioner
Indiana Department of Insurance

“hereby VACATED.

TN

Datec(:

Copies to:

Bryce H. Bennett, Jr., Riley Bennett & Egloff, LLP, Fourth Floor, 141 East Washington Street
Indianapolis, IN 46204

Debra M. Webb, Attorney, Market Regulation, Indiana Department of Insurance, Consumer
Protection Unit, 311 West Washington Street, Suite 300, Indianapolis, IN 46204



STATE OF INDIANA ) BEFORE THE INDIANA
) SS:

COUNTY OF MARION ) COMMISSIONER OF INSURANCE
IN THE MATTER OF: WARRANT NUMBER: IDOI-MC07-0627-041
Midwest Insurance Group, Inc. ‘
a Risk Retention Group .
14362 N. Frank Lloyd Wright Blvd. F g ig
2 203

Suite 1000

Scottsdale, Arizona 85260 JUL 02 2009

STATE OF INDIANA
DEPT. OF INSURANCE

NAIC ID: 11999

S N N Nt ot N N o

Market Conduct Examination

JOINT MOTION TO VACATE JUNE 2, 2009 FINAL ORDER

Comes now the Consumer Protection Unit of the Indiana Department of Insurance, by
Debra M Webb, Attorney, Market Regulation, and Midwest Insurance Group, Inc., by Bryce
Bennett, Attorney for Midwest Insurance Group, Inc., a risk Retention Group and jointly move
the Commissioner to vacate the Final Order in this matter dated J'une 2, 2009, and, in support

thereof, show the Commissioner as follows:

1. On June 2, 2009, James Atterholt, Commissioner of the Indiana Department of
Insurance, issued the Final Order, attached hereto as Exhibit “A”.

2. On June 17, 2009, Midwest Insurance Group, an RRG (“Midwest”), with the
knowledge and agreement of the Consumer Protection Unit of the Indiana Department of
Insurance, moved the Commissioner to stay the effect of the ‘Final Order for the purpose of
exploring an agreement to resolve the issues raised in this matter.

3. The June 17, 2009, Motion to Stay stated:

If an agreed settlement of this matter is not reached by July 2,
2009, the Parties understand and agree that the Indiana Department
of Insurance will vacate and amend the June 2, 2009 Order . . .



4. Because the statutory thirty (30) day time limit to petition for review of an
administrative determination is jurisdictional, the June 2, 2009, Final Order against Midwest
must be vacated to ensure that the parties® agreement to extend the deadline for filing a Petition
for Judicial Review through and including August 2, 2009, is effectuated.

WHEREFORE, the Parties move the Commissioner for an Order vacating the June 2,
2009, Final Order, and for all other relief just and proper in the premises.

INDIANA DEPARTMENT OF INSURANCE RILEY BENNETT & EGLOFF,LLP

CONSUMER PROTECTION UNIT
o \——( %”@W@ﬁeﬁjpy/
LAl WA

Debra M. Webb Bryce H. Bennett, Jr.
Attorney, Market Regulation Riley Bennett & Egloff

311 West Washington Street Fourth Floor

Suite 300 141 East Washington Street
Indianapolis, IN 46204 Indianapolis, IN 46204
(317) 232-2385 317-636-8000

(317) 232-5251 (Fax)
CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing Joint Motion to Vacate
June 2, 2009, Final Order has been served on this L#J day of 2009, via First
Class United States Mail, postage prepaid, upon:

Bryce H. Bennett, Jr.

Riley Bennett & Egloff, LLP
Fourth Floor

141 East Washington Street
Indianapolis, IN 46204

Joamit”

ffebreé M. Webb




STATE OF INDIANA ) BEFORE THE INDIANA
) SS:
COUNTY OF MARION ) COMMISSIONER OF INSURANCE

IN THE MATTER OF: WARRANT NUMBER: IDOI-MCO07- 0627-041
Midwest Insurance Group, Inc. )
a Risk Retention Group )
14362 N. Frank Lloyd Wright Blvd. )
Suite 1000 _ )
Scottsdale, Arizona 85260 )
: ) STATE OF IND
|
NAIC ID: 11999 ) DEPT. OF INSURANGE
Market Conduct Examination )
FINAL ORDER

~ This Final Order is filed pursuant to Indiana Code section 27-1-3.1-12 and results from
~ the State of Indiana insurance Commissioner’s (hereinafter referred to as “Commissioner™)
consideration and review of the examination report and all written submissions and rebpttals
regarding the market conduct examination of Midwest Insurance Group, Incorporated, a Risk
Retention Group (“Midwest™), a foreign risk retention group authorized to conduct business in
the State of Indiana during all relevant times herein.

Based upon the foregoing, the Commissioner now makes the following Findings of Fact,

Conclusions of Law, and Final Order.

FINDINGS OF FACT

1. The Indiana Department of Insurance executed an examination warrant to
 examine Midwest. (“Examination Warrant;” attached hereto as “Exhibit A”). The examination
warrant appointed an independent examiner to review Midwest’s Patient’s Compensation Fund
(“PCF”) surcharge contributions and instructed that the scope of the examination would include

a review of all policies written between September 1, 2004, and September 30, 2006.




2. On December 12, 2008, the Conéumer Protection Unit of the Indiana Department

. of Insurance (“Department”) received the verified report of the examiner in this market conduct

examination (“Report;” attached hereto as “Exhibit B” and incorporated by reference herein).

The Report was forwarded to Midwest on January 8, 2009, affording Midwest a reasonable

opportunity to make a written submission or rebuttal with respect to all matters contained in the
Report.

3. On February 19, 2009, Midwest filed its written rebuttal (“Midwest Rebuttal;”

attached hereto as “Exhibit C* and incorporated by reference herein) with the Department.

4. The findings of the Report are as follows:

a. Midwest underwrote a long-term care program administered by Caitlin
Morgan Insurance Services for professional and general liability coverage. (Report p. 1)

b. The examiners examined the surcharges remitted to the PCF by Midwest
on policies written between September 1, 2004 and September 30, 2006 totaling one
million nine hundred thousand dollars ($1,900,000.00). (Report p. 8).

C. Midwest did not include several items as part of the general and
professional liability premium when calculating the appropriate PCF surcharge amount.
(Report p: 8).

d. Midwest applied a proportionality ratio factor of ten percent to fifteen
percent (10% - 15%) to premiums received for professional liability coverage and a ratio
factor of ninety percent to eighty five percent (90% - 85%) for general liability coverage
in determining the surcharge submission to the PCF. (Report p. 10).

e. Midwest failed to apply a proportionality ratio factor of ninety percent

(90%) to premiums received for professional liability coverage. (Report. P. 10).
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f. Because of the inappropriate proportionality factor, the surcharges
remitted by Midwest have fallen short of the amounts that should have been remitted by
approximately ten million dollars ($10,000,000.00). (Report p. 8).

5. Midwest’s Rebuttal disputes that it should have applied a ratio factor of ninety
percent (90%) to premiums received for professional liability coverage, and asserts that its risk to
the PCF did not exceed the surcharge remitted. (Rebuttal p. 1, § 3). The Commissioner finds this

argument unpersuasive.

6. The findings of the Report demonstrate that Midwest poses an immediate

financial risk to the PCF in that they have remitted insufficient surcharge amounts to the PCF.

7. Midwest’s 2007 and 2008 Annual Statements (“Exhibit D” & “Exhibit E,”
respectively; attached and incorporated hereto), reflect that Midwest does not have enough assets
to cover the reserves associated. with all potential liabilities that are neither fronted by, nor
reinsured with, an insurer, including amounts owed to the Department under this Final Order, as
required by 760 IAC 1-21-2.5(b), or is otherwise in a hazardous financial condition aé that term
is defined by Indiana Code section 27-7-10-4. Midwest’s 2007 annual statement reports
$1,533,196.00 in surplus, and Midwest’s 2008 annual statement reports $1,417,828.00 in
surplus.

.8. Midwest is aware of and understands its various rights in connection with the
examination and Report, including the right to counsel, notice, hearing and appeal under Indiana
Code §§ 27-1-3.1-10, 27—1—3.1-11,- and 27-1-1-3.1-12. (“Department January 8, 2009 Letter”

attached hereto as “Exhibit G”).
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CONCLUSIONS OF LAW

1. The Commissioner is a duly authotrized and appointed official of the State of
Indiana, having authority and responsibility for the enforcement of the insurance laws of this
State.

2. The Commissioner has jurisdiction over this matter. Ind. Code §§ 27-1-1-1; 27-1-
3.1 et seq.; 760 IAC 1-21-2.5(b).

3. The market conduct examination of Midwest was held in accordance with Indiana

law. Ind. Code § 27-1-3.1 et seq.

4. The Commissioner may adopt the Report with or without modifications. Ind.
Code § 27-1-3.1-11(1).

5. Midwest is responsible for contributing annual surcharges to the PCF for
participating health care providers. Ind. Code § 34-18-6 et seq.

6. At the times subject to examination, the financial responsibility of Midwest’s
insured health care providers was based upon a percentage of the premiums paid by a health care
provider to Midwest for medical professional malpractice liability insuranpe.

7. The surcharge remitted to the PCF on behalf of providers of long-term care for
professional liability coverage should be calculated at: (a) one hundred percent (100%) of the
cost of the primary premium until April 17, 2005, and (b) one hundred ten percent (110%) from
April 17, 2005 to March 4, 2007, for the provider. 760 IAC § 1-21-8(a).

8. The surcharge set by the Commissioner may not exceed the risk posed to the PCF.
Ind. Code § 34-18-5-1(d). |

9. The surcharge risk determination is based upon an actuarial program used or

created by the Department. Ind. Code § 34-18-5-2(a).
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10.  The surcharges remitted by Midwest have fallen s'hort of the amounts that should
have been remitted by approximately ten million dollars ($10,000,000.00) which is a violation of
760 IAC § 1-21-8(a).

11.  Midwest’s continued operation in a hazardous financial condition is a prohibited

act pursuant to Indiana Code section 27-7-10-19.

12, The Commissioner has the authority to order Midwest to take any action the
Commissioner considers necessary and appropriate because the report reveals that Midwest is

operating in violation of Indiana law. Ind. Code § 27-1-3.1-11(b).

13.  The Findings of Fact and Conclusions of Law made pursuant to an examination
are prima facie evidence in any regulatory action. Ind. Code § 27-1-3.1-9(e).

14. Any order issued pursuant to Indiana Code sections 27-1-3.1 et seq. is a final
administrative decision which is appealable under Indiana Code sections 4-21.5-5 et seq.

15.  The Commissioner may issue an order to the board of directors of Midwest
directing the restoration of impairment to the capital or the surplus funds because Midwest’s
capital or surplus funds are impaired or reduced below the amount required by law. Ind. Code §
27-1-3-19(a).

16.  The Commissioner may issue an order to the board of directors of Midwest
directing that Midwest discontinue all unauthorized and unsafe practices because Midwest’s
assets and surplus are insufficient to cover all potential liabilitie; which is an unauthorized and
unsafe business practice. Ind. Code § 27-1-3-19(a).

17.  Midwest must restore the impairment to its capital or surplus funds and cease

from engaging in unauthorized and unsafe business practices within thirty (30) days of this Final
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Order otherwise the Commissioner may bring an action against Midwest to compel compliance
with this Final Order. Ind. Code § 27-1-3-19(b).
18.  Findings of Fact that can be adopted as Conclusions of Law are hereby
incorporated as such.
ORDER
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Commissioner

of Insurance:

1. The Report of the examiner, along with the Rebuttal, shall be and are hereby

adopted as filed and incorporated herein.

2. Midwest shall immediately remit the sum qf ten million dollars ($ 10,000,000.00)
to the Indiana Department of Insurance.

3. Midwest shall immediately restore any and all impairment to its capital or surplus
funds.

4.  Midwest shall cease writing new business in the state of Indiana until such capital
or surplus has been restored or otherwise sunender its rights to conduct business in the State of
Indiana. Proof of restoration of capital and surplus must be submitted to the Department prior to

Midwest resuming the writing of new business.

. Pursuant to IC 27-1-3.1-11 failure to comply with the terms of this Order may
subject Midwest to further legal and/or administrative action which could include revocation of

its authority to conduct business in the State of Indiana.

6. A copy of this Order shall be delivered to the board of directors of Midwest

pursuant to Indiana Code section 27-1-3-19(b).
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7. This Order is a Final Order subject to judicial review pursuant to Indiana Code

section 4-21.5-5.

ALL OF WHICH IS ORDERED THIS _2 DAY OF 'S-Qu\ _ ,2009.

Distribution to:

N 171 A4+ £
F-Mark-McKinzie;-Attorney-for

Midwest Insurance Group, Inc., a RRG
Riley Bennett & Egloff

Fourth Floor

141 E. Washington Street

Indianapolis, IN 46204

Debra M. Webb, Attorney
Consumer Protection Unit

Indiana Department of Insurance

311 W. Washington Street, Suite 300
Indianapolis, IN 46204
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STATE OF INDIANA ) BEFORE THE INDIANA

) SS:
COUNTY OF MARION ) COMMISSIONER OF INSURANCE
IN THE MATTER OF: )
) .
Midwest Insurance Group, Inc, ) WARRANT NUMBER: MC IDOL-mc 07~ 02204
. aRisk Retention Group ) , '
14362 N. Frank Lloyd Wright Blvd. )
Suite 1000 : ) $E iE a
Scottsdale, Arizona 85260 ) JUN2 7 2007
) £
Targeted Market' Conduct Examination ) STATE gF INDIANA

EPT. OF INSURANCE

EXAMINATION WARRANT

L, James Atterholt, Commissioner of the Indiana Department of Insurance, under

authority of Indiana Code section 27-1-1-1 and pursuant to Indiana Code section 27-1-

3.1-9, do hereby appoint Milliman Consultants and Actuaries, 15800 Bluemound Road,

Suite 400, Brookfield, WI as examiner to perform a targeted market conduct examination

of the following company authorized to conduct the business of insurance in the State of

Indiana as a Registered Risk Retention Group:

Midwest Insurance Gfoup, Inc., a Risk Retention Group, NAIC# 11999

14362 N. Frank Lloyd Wright Blvd.
Scottsdale, Arizona 85260

The examination shall review the underwriting practices of Midwest Insurance

Group, Inc. a Risk Retention Group to determine whether it has adequately contributed

surcharges to the Indiana Patient’s Compensation Fund as defined in 760 IAC 1-21 or,

engaged in unfair methods of competition or deceptive acts and practices, as defined in

Indiana Code section 27-4-1-4, or violated any other of the insurance laws of the State of

Indiana regarding the Patient’s Compensation Fund. This Examination shall begin no

EXHIBIT
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sooner than thirty (30) days after the date of this wénant. Although the scope of this
examination is limited, the Commissioner reserves the right to expand this examination.

As provided in Indiana Code section 27-1-3.1-9(d), the expenses of the
examination shall be borne by Midwest Insurance Group, Inc., a Risk Retention Group.
Examin;ation Date: September 1, 2004 through September 30, 2006.

Commencement Date: August 1, 2007 through such time as necessary to complete the

review,

IN WITNESS WHEREOYF, I have hereunto subscribed my name and affixed my
official seal at the city of Indianapolis, Indiana, on this 271 day of

“Some . 2007.

es Atterholt, Commissioner of Insurance

Distribution to:

Christopher Scott Murray, President

Midwest Insurance Group, Inc. a Risk Retention Group
14362 Frank Lloyd Wright Blvd., Suite 1000
Scottsdale, Arizona 85260 .

Debra M. Webb, Attorney

Indiana Department of Insurance

311 W. Washington Street, Suite 300
Indianapolis, IN 46204



INDIANA DEPARTMENT OF INSURANCE

'MARKET CONDUCT EXAMINATION OF
MIDWEST INSURANCE GROUP, INC.

Prepared for: Debra Webb, R.N., Esq.
Market Analysis Attorney

Submitted by: Chad C. Karls, FCAS, MAAA
Principal and Consulting Actuary

Susan J. Forray, FCAS, MAAA
Consulting Actuary

Milliman, Inc.
Brookfield, Wisconsin
(262) 784-2250

April 9, 2008

Milliman
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INDIANA DEPARTMENT OF INSURANCE

MARKET CONDUCT EXAMINATION OF
MIDWEST INSURANCE GROUP, INC.

INTRODUCTION AND BACKGROUND

Milliman was retained by the Indiana Department of Insurance (the Departn_ient) to perform a
market conduct examination of Midwest Insurance Group, Inc. (Midwest; NAIC Company code

number 11999) under warrant number IDOI-MC07-0627-041. Midwest is a risk retention group

specializing in long-term care professional and general liability coverage, primarily within

Indiana.

Within the State of Indiana, Midwest wrote a long-term care program that was administered by
Caitlin Morgan Insurance Services (Caitlin Morgan). According to its website, Caitlin Morgan
is an insurance brokerage firm that specializes in assisting Midwest-based independent agents
place business and develop package programs for certain select industries. One of these select
industries is the long-term care industry, for which Caitlin Morgén developed and administered

the professional and general liability program that was underwritten by Midwest and is the focus

of our examination.

Midwest is domiciled in the State of Arizona at the following address:

14362 N. Frank Lloyd Wright Boulevard, Suite 1000
Scottsdale, Arizona 85260

Milliman



SCOPE OF EXAMINATION

The purpose of the examination is to review the surcharge payments remitted by Midwest to the
Indiana Patients Compensation Fund (PCF) on behalf of its insureds to ensure compliance with
760 IAC 1-21. The scope of the examination includes policies written by Midwest between
September 1, 2004 and September 30, 2006. Any potential error on the part of Midwest

observed as part of the examination process has been included, regardless of whether it was a

pattern error or part of general business practice.

We have not reviewed the overall financial condition of Midwest and are not commenting on any

of its financial statements, as such was outside the scope of our review.
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BACKGROUND ON THE PATIENTS COMPENSATION FUND

The PCF provides excess medical professional liability coverage to health care providers,
including both individual practitioners and institutions within Indiana. Since its creation in July
of 1975, the purpose of the PCF has been to provide insurance protection to health care providers

and compensation to patients involved in cases of medical negligence.

The Indiana medical malpractice market is different from most other states in two regards. First

is the existence of the PCF, which functions as a state-run excess medical liability vehicle.
- Primary commercial insurers in Indiana provide coverage up to the threshold of the PCF. For
claims with accident dates prior to July 1, 1999, the primar); carrier provides coverage up to
$100,000 -per occurrence. For claims occuiring on or subsequent to this date, the primary carrier
provides coverage up to $250,000 per occurrence. There are only six other states that utilize a

broad-based state-operated fund for the excess medical professional liability of their health care

providers like Indiana.

The second aspect of the Indiana medical malpractice market that is different from most other
states is the existence of a statutory cap on total damages (both economic and non-economic)
that é claimant may receive for an act of medical negligence. The PCF provides coverage in the
layer between that covered by fhe primary carriers and the statutory cap on total damages. For
claims that occurred prior to January 1, 1990, the statutory cap on damages is $500,000. The cap
on damages was increased to $750,000 for claims occurring between January 1, 1990 and

June 30, 1999; it was further increased to $1,250,000 for claims occurﬁng on or after

Milliman
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July 1, 1999. The following graph provides a summary of the medical professional liability

coverage structure in Indiana:

i India;xa Medical Malpractice Insurance Market

S PCF

’ Inception to 12/31/89 - 1/1/90 ¢o 6/30/99 7/1/99 and subsequent

Participation in the PCF is not mandatory. However, it is our understanding that the vast
majority of healthcare providers in Indiana do participate in the PCF. Further, the statutory cap

on total damages only applies to those providers that participate in the PCF.

The PCF sets surcharge rates for physicians and hospitals based on physician specialties and
occupied bed equivalencies. For all other healthcare providers in Indiana, including providers of
long-term care, the surcharge amount is determinéd as a percentage of the premium paid by the

provider for coverage in the primary layer'.

' Effective March 4, 2007, the surcharge amount for long-tefm care providers is no longer a percent of the
primary premium, but is rather based on the number and type of long-term care beds at the insured facility.
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For policies written prior to April 17, 2005, the surcharge to be remitted to the PCF was set at

100% of the primary premijum. On and subsequent to April 17,2005, the surcharge was

increased to 110%.
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LONG-TERM CARE PCF SURCHARGES
As discussed above, during the period of time included within the scope of our examination, the
surcharge remitted to the PCF on behalf of providers of long-term care was calculated as a

percentage of the primary premium for the provider. Specifically, 760 IAC 1-21-8(a) states:

“The annual surcharge for an ancillary provider shall be one hundred ten percent
(110%) of the cost to the ancillary provider for maintenance of financial

responsibility. ”

According to IC 34-18-4-1:

“Financial responsibility of a health care provider ... may be established ... by
the health care provider’s insurance carrier filing with the commissioner proof
that the health care provider is insured by a policy of malpractice liability
insurance in the amount of at least two hundred fifty thousand dollars ($250,000)

per occurrence.”

However, there is some potential ambiguity in the practical application of the surcharge, due to

differences in coverage provided by a typical primary policy and the PCF. For example:

e A typical long-term care liability policy provides both professional and general liability

coverage. Such policies may also provide coverage for auto liability and other property and

casualty exposures. The PCF provides only professional liability coverage;

The primary premium often includes coverage for independent living beds, or beds that
otherwise do not have any medical professional liability coverage associated with them. It is

our understanding that the PCF would consequently provide no coverage for these beds since

1o health care is being provided; and
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* The primary policy may reflect certain adjustments to exposure (and a corresponding
increase or decrease in premium) that would not affect the exposure to loss within the PCF’s
layer of coverage. An example of such an adjustment would be a deductible, which would

serve to decrease the primary-layer premium, but not affect the expected losses within the

PCF’s layer.

Thus, in calculating the PCF surcharge for a given provider, the Department may deem it

appropriate to-make the following adjustments to the provider’s primary premium:

* Remove the general liability portion of the premium, so that only the professional liability

portion of the premium remains;

* Remove the portion of the premium based on independent living beds, or other beds for

‘which no health care is provided; and -

¢ Any other adjustments, such as the removal of deductible credits, that would affect the

exposure of the primary policy but not the coverage provided by the PCF.
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RESULTS OF EXAMINATION

We have examined the surcharges remitted to the PCF by Midwest on policies written between
September 1, 2004 and September 30, 2006. We imderstan,d from records provided by Midwest
that it remitted approximately $1.9 million to the PCF in surcharges for these policies. Using the
relevant surcharge percentage corresponding to the policy period, along with the adjustments
discussed in the prior section, we estimate that the surcharge should have been approximately

$11.8 million. In other words, we estimate that the surcharges remitted by Midwest have fallen

short of the amounts that should have been remitted by approximately $10.0 million.

Calculation of Total Premium

In calculating the amount of surcharge to be remitted to the PCF, it was necessary to first
examine the amount of general liability and professional liability premium on each policy.
Midwest did not include several items as part of the general and professional liability
“premium”, instead listing them as separate line items within the underwriting files. These
include an IHCA discount, excess and éurplus tax, membership or buying group fee, risk
management credit or debit, IRPM/E&S credit or debit, deductible credit, ihspection fee,
installment fee, expense reduction credit, and agent or broker fee. Wé believe these items, with

the exception of the membership or buying group fee, the installment fee?, and the deductible

?  Statement of Statutory Accounting Principles Number 53: Property Casualty Contracts — Premium (SSAP 53)
states that, “written premium is defined as the contractually determined amount chargeq by the reporting entity
to the policyholder for the effective period of the contract based on the expectation of risk, policy benefits, and
expenses associated with the coverage provided by the terms of the insurance contract.” [Paragraph 3].

SSAP 53 also states, “Flat fee service charges on installment premiums (fees charged to po_licyholders who pay
premiums on an installment basis rather than in full at inception of contract) are reported in the Other Income

section of the Underwriting and Investment Exhibit as Finance and Service Charges.”
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cre;dit are typically included in the determination of a company’s premium and, thus, should be
included as a part of total premium for the purposés of calculating the PCF surcharge. The
inclusion of these iterﬁs iﬁcreases the Midwest calculated premium of $15.6 million to the
Millimén calculated total first dqllar annualized premium of approximately $15.8 million, as
- shown on Exhibit 1. Based on the accounting guidance, it is unclear to us whether the
membership or buying group fees should be included in the definition of premium. For purposes

of our analysis, we have not included these costs in the Milliman calculated premium. If the

Department-deems-it appropriate-to-include-the-membership-or-buying group-fee-as-well, our —

report could be amended to reflect this change. This would increase the amount of the estimated

shortfall cited above by approximately $250,000.

It should be noted that a substantial number of policies were made effective on
September 1, 2004, despite having been quoted with an earlier effective date. It is our
understanding that, effective September 1, 2004, these policies were transferred to Midwest from

a different program administered by Caitlin Morgan. Our calculation of the indicated PCF

surcharges, as shown on Exhibit 2, accounts for the September 1%t effective date for these

policies.

Non-Nursing Beds

As discussed in the section entitled Long-Term Care PCF Surcharges, the Department may deem
it appropriate to require long-term care surcharges to be remitted only for those beds with
professional liability exposure. Midwest classifies long-term care beds into three categories:

skilled care, assisted living and independent living. Under these definitions, a reasonable
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interpretation, and one that the Deinanment has directed us to make in prior long-term care
assignments, would be that health care is being provided and, thus, professional liability
exposure exists, for skilled cafe and assisted living only. Midwest has remitted surcharges for all
three bed types. Consequently, we have removed the independent living exposure in our

calculation of PCF surcharges. Exhibit 3 details the derivation of our adjustment factor for these

independent living beds.

Professional Liability Ratio

As discussed in the section entitled Long-Term Care PCF Surcharges, a typical long-term care
liability policy provides professional and general liability coverage. This is the case for each of
the policies written in Indiana by Midwest. To remove the general liability portion of the
premium, Midwest applied ratios that varied by policy. Midwest has applied a ratio between
10% and 15% to the majority of its policies to estimate the professional liability portion of the
premium. For certain policies, Midwest aéplied a ratio outside this range. As shown on
Exhibit 4, our analysis of various indications of the professional liability portion of the long-term

care facility rate suggests that a ratio of 90% is appropriate. We rely on this selected ratio in our

surcharge calculations given on Exhibit 2.

For comparison purposes only, we have recalculated the indicated surcharge using a professional
liability ratio of 15%. All else equal, this would reduce the shortfall from $10.0 million to less
than $130,000. This implies that the indicated shortfall depends heavily on the selected
professional liabilit§.f ratio and that the other adjustments noted in this section, which we believe -

to be necessary and reasonable, do not materially impact the indicated shortfall.
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Deductible Policies

Midwest issued a few policies with déductibles. In calculating the premium upon which to apply

the PCF surcharge percentage, we have grossed up the premium by these deductible credits in

order to estimate the first dollar ground-up premium.

Other Adjustments

We did not make any other adjustments to Midwest’s premium indications, nor the surcharge

calculation
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RECONCILIATION OF DATA

As part of our review of the surcharges remitted by Midwest to the PCF, we have reconciled the
premium data provided to us by Midwest with the Indiana written premium as given in its annual

statement. The comparison of these premium values for 2005 is given on Exhibit 5.

For a small sampling of Midwest’s policies, we have reconciled the bed counts provided by ‘
Midwest with bed counts available from Medicare. This provided a confirmation that the data

provided. to us by Midwest appeared reasonable. - Note -that -certain-small-differences exist

between the Midwest data and the Medicare data, presumably due to differences in Midwest’s

policy period and the Medicare evaluation date. This is shown on Exhibit 6.

Also, on Exhibit 7, we provide a comparison of the surcharges remitted as of November 20, 2007
for which either the Department or Midwest provided a record. Certain differences exist
between the Department data and the Midwest data, and there appear to be some missing records
from the data provided by the Department. In total, the difference is approximately $265,000,

whereby the records provided by Midwest show a higher amount of surcharge being remitted.
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OTHER CONSIDERATIONS -
s ——————

Several final points should be made. First, we have relied on the rate filings prepared by CNA
and St. Paul without audit or independent verification. Also, data énd other background
information underlying our analysis have been provided to us by the Department without audit or
If the data or

independent verification, as such was beyond the scope of our analysis.

information provided to us is inaccurate or incomplete, our analysis may likewise be inaccurate

or incomplete.

We performed a limited review of the above. data used directly in our analysis for reasonableness‘
and consistency and have not found material defects in the data. If there are materi'al defects in
the data, it is possible that they would be uncovered by a detailed, systematic reyiew and
comparison of the data to search for data values that are questionable or relationships that are

materially inconsistent. Such a review was beyond the scope of our assignment.

We have performed the tests discussed within this report in the course of our analysis of
Midwest’s remitted surcharges. Other than the tests discussed herein, we have not audited the

data provided to us by Midwest. In particular, we have relied on Midwest’s Annual Statements

and underwriting file data without audit or independent verification.
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Lastly, this report has been prepared for the use of and is only to be relied upon by the
Department. No portion of this report may be provided to any other party except as required by
statute or regulations. Iﬁ the event - this report is provided to any other party, the report must be
provided in its entirety. This report may not be filed with the SEC or other securities regulatory
bodies. In the event Milliman’s work is distributed to other parties due to statute or regulations,
or by agreement of Milliman and the Department, Milliman requires that its work be distributed

in its entirety, and that any recipient be advised to have its own actuary review the work.

- Milliman does not intend to benefit any third party recipient of its work product or create any ...

legal duty from Milliman to a third party even if Milliman consents to the release of its work

product to such third party.

Milliman



-15-

CLOSING

Debra, we have appreciated the opportunity to perform this analysis for the Department. If you

have any comments or questions, please call.

Respectmlly submitted,

(L Rl

Chad C. Karls, FCAS, MAAA

“Principal-and Consulting Actuary

Susan J. Forray, FCAS, MAAA
Consulting Actuary

CCK/SJF/bas

April 9, 2008
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